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RECOMVENDATI ON FOR DI SPOSI T1 ON

APPEARANCES XXXXX, for XXXXX (hereinafter the "Taxpayer").

SYNOPSIS This cause came on to be heard followwng a Retailers
Cccupation and Use Tax audit performed upon Taxpayer by an auditor of the
I1linois Departnment of Revenue (hereinafter the "Departnent”) for the
period of July 1, 1989 through Decenber 31, 1991. After conducting the
audit the Departnent auditor did cause to be issued a Correction of Returns
or Determination of Tax Due and this served as the basis for the
subsequently i ssued assessnent whose tinely protest by Taxpayer resulted in
this contested case.

A prehearing conference was conducted prior to hearing at which the
parties agreed to certain stipulations, which were entered into this record
by my 3/23/94 order. The Departnment and the Taxpayer stipulated as
fol |l ows:

1. XXXXX (hereinafter "Taxpayer A") is located in XXXXX and

does not have enpl oyees permanently stationed in Illinois.
2. Taxpayer B (hereinafter "Taxpayer B") is a corporation that

does business both inside and outside of the State of



I11inois.

3. During the audit period there were true leases in effect

bet ween Taxpayer A as |essor and Taxpayer B as | essee.

4. The | ease property that is at issue in this matter was

delivered by Taxpayer A to Taxpayer B in Illinois where
Taxpayer B first took possession of said property.

| point out that | as admnistrative law judge am not necessarily
bound by stipul ati ons where one covers an arguabl e conclusion of |aw, such
as No. 3, regarding true |eases. In this case, however, ny review of
docunentary evidence subnmtted by both parties causes ne to agree that the
di sputed transactions herein are actually |eases, and are not conditiona
sal es.

At the hearing, M. XXXXX, Point of Sale Supervisor for Taxpayer B, a
| essee of Taxpayer, testified about Taxpayer B's business relationship with
Taxpayer and referenced certain of Taxpayer's exhibits. Taxpayer Exhibit
Nos. 1 through 9 were introduced into evidence and these included
Taxpayer's master | ease agreenent, |ease schedul es and backup, and product
purchase and escrow agreenents.

The prima facie case of +the Departnent was established by the
adm ssion of its Exhibit Nos. 1 through 3 into evidence and these included
the corrected return (Dept. Ex. No. 1) and the audit workpapers. (Dept.
Ex. No. 2). The contested issue in this matter is if certain property
Taxpayer leases in lllinois is entitled to the tenporary storage exenption
if the | essee eventually noves the property to another state.

After considering this matter, I recommend the issue be resolved in
favor of the Departnent.

FI NDI NGS OF FACT I find the facts to be as stipulated between the
parties in Stipulations 1 through 4. |In addition | find:

1. Taxpayer conducted business in |Illinois during the audit period



by | easing and occasionally selling conputers, cash registers and rel ated
equi prent. (Dept. Ex. No. 2).

2. Taxpayer prepared its Illinois sales tax returns fromthe sales
and lease information it maintained at its Center, XXXXX headquarters.
(Dept. Ex. No. 2, p. 19).

3. The Departnment issued Notice of Tax Liability (NTL) No. XXXXX on
June 22, 1993 for $183,395.00 tax, $18,340.00 penalty and $71,182.00
interest, with Taxpayer given credit for a $1,929.00 paynment |eaving a net

liability due of $270,988.00. (Dept. Ex. No. 3).

4. As a | essor, Taxpayer did cause | ease assets to be transferred to
its Lessee Taxpayer B. As a lessee, Taxpayer B mmintained dom nion and
control over the |ease assets at its various Illinois |ocations. (Dept.

Ex. No. 2; Tr. p. 66).

5. Many of the |leased registers, conputers, etc. that Taxpayer B
maintained in Illinois were kept at their XXXXX distribution center
| ocation for weeks or nonths and then sent to other stores outside of
Illinois. (Taxpayer Ex. No. 2; Tr. p. 16).

6. Taxpayer's |l essee kept many of the |ease itenms at their XXXXX
| ocation for 3 through 14 nonths, or longer. (Tr. p. 70; Taxpayer EX.
No. 3) .

7. The entire liability herein is based upon assets Taxpayer | eased
to Taxpayer B under Lease Schedules D, E, F, G H, | and J. (Dept. Ex. No.
2).

CONCLUSI ONS OF LAW A Tax is inposed wupon the privilege of using

tangi bl e personal property in Illinois.1 The word "use" is defined in the
Use Tax Act2 as the exercise of ownership power over tangible personal
property such as the <cash registers, conputers and related electronic
equi prent that Taxpayer rented in the instant case.

Illinois case |law has <clearly established that a | essor of tangible



personal property in lllinois incurs a Use Tax liability because it
exercises incidents of ownership over the | eased property, even though the
leased item is in the physical possession of the lessee.3 This principle
is also enunciated in Departnment regul ations. 4

In the instant case there is no dispute that Taxpayer is a |l essor and
that the property it is leasing is held by its lessee in |Illinois.
Taxpayer is requesting application of the tenporary storage exenption to
some of this rental property. This exenption is set out in Section 3-55 of
the Use Tax Act5 where it states in pertinent part:

Mul ti state exenption. To prevent actual or likely nultistate

taxation, the tax inposed by this Act does not apply to the use

of tangi ble personal property in this State under the follow ng
ci rcunst ances:

(e) The tenporary storage, in this State, of tangible persona
property that is acquired outside this State and that, after
bei ng brought into this State and stored here tenporarily,
is used solely outside this State or is physically attached
to or incorporated into other tangible personal property
that is wused solely outside this State or is altered by
converting, fabricating, manuf act uri ng, printing,
processing, or shaping, and, as altered, 1is used solely
outside this State.

In this case, as in all tax exenption cases, a taxpayer's claimthat
itenms are tax exenpt nust be analyzed in the context that entitlenment to
exenption must be proven by the taxpayer, and doubts regarding the
applicability of the exenption wll be resolved in favor of taxation. A

party claimng an exenption has the burden to prove clearly and denonstrate

conclusively that he is entitled to the exenption. (Christian Action
Mnistry v. Departnment of Local Governnment Affairs 74 111. 2d 51, 62
(1978); Telco Leasing, Inc. v. Alphin 63 1IIl. 2d 305, 310 (1976);
LeTourneau Railroad Services, Inc. v. Departnent of Revenue 134 II|I[. App.
3d 638, 642 (1985)). In this case Taxpayer has cited no authority that
directly supports its claim for exenption. What Taxpayer has done is

attenpt to distinguish Telco Leasing and Philco Corp. and to argue by



anal ogy that two tenporary storage cases support its position. | do not
agr ee.

It is clear that Taxpayer is using its property in Illinois under the
authority of Philco and Telco, and Taxpayer acknow edges this. (Taxpayer
Brief p. 13). Because Taxpayer is using the property at issue here in

Illinois as "use" is defined in the Use Tax Act, Taxpayer is precluded from
the exenption because one of its requirements is that the property be "used
solely outside this State." An itemof rental property cannot be used
solely outside Illinois when it has already been used in Illinois by the
lessor in its business of leasing. The exenption is |imted to situations
where the wuse is "solely outside this State", United Air Lines v. Mhin 49
1. 2d 45, 55 (1971), and that is not the situation herein.

| therefore find that it was correct and proper for the auditor to
assess Use Tax upon the itens of tangible personal property Taxpayer was
| easing to Taxpayer B in Illinois. Al so, the "tenporary" requirenent of
the exenption nmay not be nmet here for many of the itens as several stayed
inlllinois for nonths and some for periods in excess of a year. (Taxpayer
Ex. No. 3).

Taxpayer also nmakes a fairness argunment regardi ng the possibility of
mul tistate taxation6 on the basis it may have paid rental receipts taxes in
other states after renoval of the |eased property fromlllinois. Thi s

argunent is really not applicable here because the «credit allowed in

Section 3-55 (d) for another State's tax is only avail able when a person

has already paid a tax in another State..." and in the instant case
Taxpayer has not paid a tax in another State before using the property in
I[Ilinois in its rental business.

Taxpayer also asks for a reduction of the NTL on the basis its Ex. No.

1 Annex C shows it paid Illinois Use Tax. While Taxpayer did pay sone tax,

my review of Annex Cin conjunction with the audit file shows that the



paynments represented by check Nos. XXXXX (6/19/90), XXXXX (2/18/92), and
XXXXX (7/31/90) were accounted for and credited by the auditor in his audit
work. (Dept. Ex. No. 2, pp. 32, 37, 67, 69, 75-76).

The remai ning checks do contain some paynents for itens in issue here,
but not the entire anmount of each check. Check No. XXXXX for $9, 399. 00
(7/20/92) only contained an anount of $1,232.00 tax attributable to
Taxpayer B | ease schedule G the remai nder being for property not in issue
here that went to XXXXX. Simlarly, check No. XXXXX for $15,272.00
(7/20/93) only contains $2,760.00 on Taxpayer B lease H itenms, the
remai nder being for XXXXX itens. Check No. XXXXX for $3,510.00 (12/18/92)
only contains $1,758.00 for Taxpayer B lease | itenms and check No. XXXXX
for $13,247.00 (10/20/93) only contains $1,256.26 for Taxpayer B | ease J
itens. Based upon this exam nation, | reconmend Taxpayer be given credit
for a total of $7,006.00 tax paid on the various Taxpayer B | ease itens.

In summary, except for the $7,006.00 tax paid to the Departnent, |
find the Taxpayer has not overcone the prima facie case of the Departnent.

RECOMVENDATI ON Based upon ny aforenentioned findings of fact and
conclusions of law, | reconmend the Departnent reduce NTL No. XXXXX and
issue a final assessnent.

Karl W Betz
Adm ni strative Law Judge

1. 35 I LCS 105/ 3.
2. 35 ILCS 105/2 and 3.

3. Philco Corp v. Dept. of Revenue 40 IIl. 2d 312 (1968). Telco Leasing,
Inc. v. Allphin 63 Ill. 2d 305 (1976).
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5. 35 |LCS 105/ 3-55
6. 35 ILCS 105/ 3-55(d)



